S5k R AT 2022 455 3 B (B 165 H)

HIEIE X 5 R LA E FE il B H
——— MBI I AL A

WO

W OB EXTRARGYFEBGFLF, ZFPTEREELESE TRELN AL NS
B, RERAZFHNABREARE, it BF ot AR E0if S FEA5 R, MK
ME, A—MERETE, HEELRGRAMZFIMOEERR, K, LAGEEHRE
SESUE F AR S XA A B O E R AR B E UL LR — AR IR A LA, A
o BALT B EES L&A S A MALER NS, ARAKY FARIR LA E E LKA S0 b 3%
LA T AR R FRAR,

. HEESL; BAUEY AR, Ak, AXE

RBGEESCAI AR EBUS TR RSO, (B, KT RAGKEER 561
THEAIAE TR BB, B RS AT TORE , A ROREIET A A Bl 2 i oA
TRANE SRR T ZE A, WP SN —Fh TP AR A R, SRR A B e e g ST e
KB EFRZ VA BT 5 XRE L B LS MK, F8 I3 e H A T
RAGE VA ZTT A He T RIYERI, i Tamid W@l mReR, 20T A5 A%
SEREAMAARACE IS Th i AL E O WA 2 R A DA T Lt S e nt
ARAGE B E M N —F AN BRI REL, IR 2 -E R URR R AL
e A AR F i 3 e S LI SO A SRS Y, SRR TR AGA 9 A T SR

* PHRFBEE RIS,
ARXREFH LR A REAT KL E B0 0 R A BT, LIAIE RO m 587
(17VHJ007) . " E1E+JER A3 450 68 i BT H  « Halk w2 Fris 5 2 S BEUE . (2020M6832
25) MYBBetE iR,
O SWIKEH . (REGERNSEIYRAMEME), (GEFHE) 2014 458 10 H; sk, (REUEMIE#X
MY, (=T 5HE) 2020 45 7 11,
@ ZWANKIE., TR,  CF AR AR AT BN ] 68 1
Gl 52 k) 2010 4E56 5 1A,

2V A3 T B 1 5 A RN R T 5E)
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WA SR O A 2R IEIE SO U R U A i R, 4R RBGEAR S
AR e AT SE AR IE IE A IE B R 2 b IF RR B Sy — 0RO B9 5 1B IE R T
CEMT BB @ BT, BUA BPRE T A L AR, BB A B
5K, BN EE X5 0 AT ok B RO, X RASGE AT 7 FE A A 18 B = PG S MR AR 5 1 22
o ARSCR I RAGE 5 0 i e TP AL O MRS ORI i i, IR BER <R AT
AVEXERT R e, R SRR e h O T AZREY WL BR AT Eie b i 3
A7 WS, IR R BOEST IE IE SISO . A SCRCIEITER I 1B AE SO — TR vk
TEPERYIERT b, RRAERNEEIES A28 Z IS E He QIR A W] REME

— . BRAEZHF 5 AT 6 Ry TR

TESAURBGE TR BIS OIS b, SRS DI RER 55 0 it i B BOR RN ), XA
i AR RS AR AR A TR B R R, R BT B R 5 S 2 SO
VARt tmMime RAL . A MESE HAREKR , BRAARE KR BLE R fk 51 07, X
TEARFGE SR F B AR AL T A S U] B4 A4y ol B e 791 )7 S5 5 A AT BB 9% T D A0 281 e 1 ) PR
E”,®

SR, TCICRAEMERE L, RN L, U B A W] B Be N . T
DrorMris i) <R Ha Y B 4E T AN BEIR 5 AL R AU ALk IR R 5 2 5F b L <2
M7 OB AERYEZ BB, IR, SRt 2 B M) 5 i R A S8 4RI R AR ME S A
T %

Eil

(—) ML “HH” Bum
EZE/ N (RPGEMATER) —fd, 2l 53, fAEN— T2 Bin
SRR S SRR BT AR UE  FER AR )Z A SEAR 2, R R R BGE R — AN TE D)
HE

LV TR I AME BRI AT, RAUE R BBt X A7 Ry S A A SR g ot
PERYIUA (material incentive) , #ETTAF] TRACGE BARM LI, SR, — I, STk
FE AT AR GRS Y, @ MR R A AN RE O B M ® 5 — v, &
O3 Mt O HARIRA A 2y Y i B T —MEE R, 1 BARSEBLE T 17 8h AR 5
PERIBR N I — 30k, L, STt it 20 T AT Eh & Mt B Im A . 2205 o0 B ik BEAK

Z LR . (RAGEBTEIESGRTPIANAF L), GERIGHERIR) 2014 45 5 1,

ZULHPHE . (BFIEIE X RAGHUEIE SEBIER R E &), CERBITE) 2013 455 6 1],

BROLIE : (ZRUF i), AN RE 2005 4ERR, £ 47 T,

ZUL (6] U - M. PR, (28] BATE - A - BN, (REGEMZTIS), iR, g, JLaike
iR 2005 4FRR, 55 11-13 1T,

X AR — B SO B, BT TR A S 2 U TR AR B T AN 2 U T A A T B B
T, RTRIEMEIERIBE, See Stephen Smith, “The Normativity of Private Law” , Oxford Journal of Legal Stud-
ies, Vol.31, No.2 (Jul., 2011), pp.1-28.

See Brian Bix, “The Nature of Legal Obligation”, in Kenneth Himma and Miodrag Jovanovic (eds. ), Unpacking Nor-

0 Ve

©

mativity: Conceptual , Normative, and Descriptive Issues, Bloomsbury Publishing, 2018, p.41.
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& RN X —F SRR RE . BIIRAIAT R, SRR HMERAT . SMEM
MR RSETE T, BT " XM EVRR, AT 2 7 R L0 R KA A Ty 4
RAEFAERBIMEA BN AAEBVEAT A BIEnE, X ERESE T M hEHE N T “HiE”
(S TEAE ) R B2 B P g @

UL, f@Bairitigiisg 7 AP IEAE (basic good) Z[HIFATE LM, X &K
PLRRAR LT RENAETEE . FERWT AR R B s IR, M, S A
PESEBR ELL AT IR 3 S0 VRS PT A LA, (ER, AR A rh O (438 8 T v T i v A
Me: S —, AEHIEEARERISEHE MR B s IR eIt B, X H MG DIRess
IR Z BB A ME O B, KT airidt i mi T “3H” MEEaHA, SR
T, R S B A B ARG 9513 “ &M e NI — R, IR ik = — M IR 0 B i
R, BT, RSOy, &bt DI RE T RHR A BRI AT “AMEH YT (exter-
nal end) , M55 SCRZHITRIB EIE LHEH “ HAUE” (teleology) TEAEARAR X 5 @

MZ, BT AT B LR R AGE NS E IRy — R “HemIRck” WiEEEE e,
RIS AZAN M Gy w2 )il 57 W EDURRE, SRHARA, Ui pgaE Bk
N7 T, BE A NER S — et E AT A TR (HIRBITE T, &8/ itk i — J7 T G
PR NTETRAGER) “HRXER” FHEEMES SR, 7 — s Jouk i izt
FEEEMERE 582 T A @ X, J5 SORK DA A ORI 22 83T D 3T 40 19 b ik iR A
AN, 2 o TR A B 2 55 o AT gk B vh B BRI AP R A B L2 AL

(=) MR b RA 2

AN Gy Y BARVFA SRR BRSO T “ilss” “IFE” “HRXR” FROMERRIE
AR . IR N2 THRE , RNy il Jead B B9 — M AZO O UITE T4 5 N Z TR
FUREHER R, X SLBUB IEIE SO — B S, SR, 205 oAk Bl )iy 55 et = TH] 1Y)
KERTEL T T BRI SR TR 1 AR 2 A I g A= AR %O CUITE T
WA, DUBUIETE R G RIS R IR i, — 5, RAGE R it
JE Wy, LR ARAR DR TR A ; 55— JrT, AR EOR 2 AR A 2 K
AR, DL RS TR AN L . I, TR BT Ardeigrh, R N Z R By R ¢
RYHIA T, IF& AT —DIEFERE =07 B, 230H R DI6E 32 B BRI,

[Fy, fEETF BB, ZEAGRTEE RN (950, iiAgza
T N2 SO BCE N URL, MRS T THES R B IRRE . SRR B I 32 3 A

© JESCKHE—BRIE, TERMRAST, ARG HTCE ARSI < GRS KRR O, RV
THERZ BN T 20 % i 5 1 SO Z AAAEA DG PE Ry 5Kk, (HJE, XD 32 3R A7 IR 45— i fb A2 32 1 71
fr, BISXFh KA E T —FhE R R, R E N E . BRVRRZ BRI, XHERIE M
N7 25 DL = AU IR P 2 Dy B

O 20 [3E] 298 - el (ARRS AR, EPFIHEEE, o EEE R R 2005 4R, 45 91-96
I,

@ See John Garder, “What Is Tort Law for? Part 1; The Place of Corrective Justice” , Law and Philosophy, Vol. 30,
No.1 (Jan., 2011), pp.2-3.

@ JESCHELIDUEA SR 22 Pl AR RAR A SO ], R A R A 1 e B S AT R B b BT A AR 1Y
ANEHZAE,
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2 R MU XIS, DO NS BRI R T Ak 2 AL 9 SR B s
ATt i &, TEVRRER, WL S0 B —BOB A R — R AR . W RAR G 2 0%
OIAT IR R B R AL, WREGEM AL B A TR, Ak, T, EHw b, 3
GBS, (SRR IMER 2 652 F AN HEA BIPRS00 B0 AR B A4, DIRGX
FONMERE TR DR E RIS, B SRS RRR, 2 iR i/ M SR
PEg

IOk, BBHEZ AT M O T M AXTT Z R RAEZ M IIE L, A, N
] LB B Y B TEAT T AN BB SR = N7 GBF oAb ANREUERA , DAl L ZEACB B 2 BL Y
2 ENEVRIRECEN, AR X e R AEA B A = A X, 25k s
WEREIF ATy . ZTF TR U, T E S R XU B 9 e 4 ik e i o aod = ) ) AR
BN, B, SBREE ANRITHUE R —F ] USSR e e £ B Brib 2 oh, 280 ik i
Rk A G5 N XU ARE R, JEUS M3 R S IR T oo il S e R RO A E L, 2
AR E S T R B AR T A 2 S AR T RSB R A, S ER, fER
WG B BARTRR SRR, ARS8 55 . UEMRAE . PIRCR A0S R IT YA
WEAFIRAER, UIIRESHy BnEiRE , REGETHES oSl goa s, B
ARBFAET, S5F 0 Mrdt s TR 43wk AR LS 3 AR5 Z [ BRI SC &R
Senh 5 @R A BHEHESE

(=) DB B AR RRAS R 1

RAGEIETF TS L BN A I A i, AN, RIVEMEEE: B0 £ B %
i, ATk AR MR A SATIRAFAE T AR A SCUATURE A A 22488 | gl )
DS S BERRAS S 1], U WX 26 2 AR 32 877 RS PR D5 T A AR A T

DB BRI R THENE R A LA R G AR E R P R FARA R 25,0 78
ET, DEEREERE TR SR = AR, Hop, B AUR TS B 3 A AR 1
Hy LISl — B4, R i 3 R/, PAURFHCR A e AR M, DUk — 20 F2 9K,
Wk B<PL, #UEFRERETUE, 2N,

DAEARAAET IR, B—, DUEARIE T EFr b # 2 I LAY S8 £ R, BRI
BT 2 BUE, HFAAETER BT A L A MR A AR, AR, %
PRI TR A A R DO, IR AT RO BRG, HEBR T 7ER 2 I
DU N AT Z IR R B AR NI (human good) o 55 =, M RTHRAENE Y FA BRI,
RIE B ARA T 8 A BB DAEN S, (B, fEfiEALERT, 3 A0 5 WGk Bl R
P, A E LEANTE L X —FR MR, MH, RIGEER A SAE BRRERS
AR TR K EE RO HF 2, DEA XM TS LR TEEE L, B

@ See Jules Coleman, “The Structure of Tort Law” , The Yale Law Journal, Vol. 97, No.6 (May, 1987), p. 1251.

(1 See United States v. Carroll Towing Co. , 159 F.2d 169 (2d Cir. 1947). [& PN XHZ BT i SC S BRI R
Z., ZWLHE, (DUEAXMMESRE), (hAMNES) 2008 455 4 1, WK%, (RATHIER), HHER
S RRAE 2009 4FEAR, 5 219, 220 BT,

@ See P. Z. Grossman, R. W. Cearley and D. H. Cole, “Uncertainty, Insurance and the Learned Hand Formula” ,
Law, Probability and Risk, Vol.5, No.1 (Mar., 2006), pp.1-18.
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w, —BAThE S F ORI, BERI AT AR MR, IR A, TR LU R AR
HRMAGNHE . W, REGETE AT ARNEYEE R AR, F =, WEL
AABGRAY T AKR” B0, EIFAHA RN AL S AR <Rk e,

TE—TR R EFF e E B R, MRILA T S BURE  MEB R, REJT AR AAE
OGRS I RS A AR B, AT, X7 A BT A
I, 38 T ERUE RE RS H A MR AR A & B BUKF . X — i BARE T T AR,
MR BLE F AR . BRI (IS BRAERIAN) Al REA R B R I5 KU, AR
Ho, A ERA A TERAT N, AR TS ) AR AR

XFIH, D AE IR SRAM A 35 G051 T O b 5 B R T o0 B R B A AR B TR, YD AER SR
Y 7 1SS v R B ST FOARS, FEfRR R A T 55 B S, T2
SMARM AR A, AR, BENBGR VAR AT EAR AR, 2K EAT
PSS, AR H LA N L SE X W T AE © SR, XA kA B i 7250
At RO ERAL IR, OIS Ta] | HLes At iAS o D fE e & B HE i T T X
55 B BOE R VF ARSI A 2 AR, (HAR TR 2 PRl A 1 i Hfl 2 3R AL 232 2k
IR AF IR, R RES TR GBI AR A DR 1 K A W 220 T XL 23 A 1) B A%
i, MTMERTARA, BFENAE RN, R, 587 55 4R A B s () 1
P BIRET R Z At 2Ram s shh @

DA 978 - BHITRIZ08 - A A B8 S BE A, © 22 81 5 0 i gl X U A AT T R
5, PR KRB AT AN L (x, y) =P (x+y) D+A (x) +B (y), Hf, LU
TR, P FRARFHCLA R, DAURZFE AL, A B 35 R 2 HE A
BUEN, x My 40 30R 32 5 NFECHE ARBIB#E A 0

218 5PN R A AR HIE EAGE F ERYINXE: HoS, ANATETA, Ak XU T
7p o SESVARIDPNIENE S R N D = NS 3 1 S1H @ D B A2 o A S X (R 2N/ IR o
TINEWRA L R HIE, HEBGEE ANIORIEE, 50 b, HEBREE = NAMRERE & T2
Prorprie s B— N IEFIAR, RS2 E N SEEAA RTINS E N REET it
ARG ICENS R — S B MRS . HK, X —oK B AT IR A AR B IR A HAT Al 1, A
BRI AR S B Tl 2R, X — R, M J25K, o At
A/ ME, TR BRI S AP . MRl —E R BIA AT T X
NIRRT, MBIAE, (RTINS TR, RIS AR I 74tk i 75 B A

@0 See Steven Shavell, Economic Analysis of Accident Law, Harvard University Press, 2007, pp.73-74.

O ZWHRFEE. (2ERHAERPGHUEZAR T —IRIN GERFAE AR T T Z A ) ), (F¥U5R) 56
41 &5 2 /] (2005 4F) .

@ See Mark F. Grady, “Discontinuities and Information Burdens: A Review of The Economic Structure of Tort Law by
William M. TLandes and Richard A. Posner”, George Washington Law Review, Vol.56, No.3 (Mar., 1987),
p. 663. FHITHAAG B, ARSI A /MR B AR, (=25 32 H &P BTG RIR—E RN
T BT 7

G S0 [R] B - M. 2T (3] MAE - A - N (RAUEMAEIFRL), £, B, ek
HMAE 2005 AN ATRERE . QRBUEME S SR —T 28I SN (RBUE AT E) ), (2l
ik k) 2007 4R 4 0,
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SrpT ERATECME @ SR, [TE T, SRR A RS RO e mysk
B, IRAES B HBARREONIEN , SEeFEE, WREE T2t trA SIS, A
MR —REERE S N BT, WISGET 1T 25 0 A dE o0 BEPE A SR

(P4 X F NS - (EL Y T A

TERMESGLGT , RBGER AT it s e “ BPEA” PRfER B TR L, 48
17, bR OB 2 AA A R PR Y B ml b3 1 AP SME R, A S RPN Y
ST AERDAES R U R SR SEARTERUC, SR, FERESRRALEE G, i
RSP PRl =T AR SR A A B . — AR N2 S R, &
Gror ATk R IR I BRI GAL T, (HOE, FERAGERIEF N, & BT R R 5 i,
FAPR LSS BV IS8 RIDUE A A B, B st 35 XU il it 5 f 24 %
KA A B R T Al BULAE (PL) , SRR B AR s 4 3 A R AT oy AR, X
M7 AT GBI LD 2257 0 Mt B IR A% DX R ALAT %) 490 4 458 3 55 %0 A B 454
F o BATEMAEBON BB 5 N Bl AR ey AT I R A e, ANig e 2 2R F Ay £
TR, R AT M M, THREATAARSBGN T Y8 A0 NSRS IR B2, TR
iy “IER” BIWHL L A 2 AR % 18, dE—2D T, AT S8 ERUE AR LE S5
0 R SCHYIE PSR U Tl 20H

ISR T 25 e 2yie, JFEK, R “RAGEEMR T 248"  (what
tort law is for) IX—¥ KM (H A SERE AR, R AR SEBRA B R S 3X — 1E Y PR JE Al (4n
WRIEIE ) WRER 7, MAEARTE “RUN” TR, JFH, REIEAR “EEE" B4
AREMESES, BAATNEE, i, Rk Aad AR aZ il A 36 X — o (E A 52 At
(E3E4, MHZAT IR .2 BIRAT e H i FTEA L 22 1E G S5 s 2 8] g vy Kb
MR R, HE, 7ERTIRERABARMES, MRS “SHEER" M — B
SENAE NN RINIE R IE SO A 29 o 85O B oS Tl A AU T — A
FHECH] I — MR B [N, XWASF S XA G B BRI, FEX R — A7 A RAL
ST, BATHEEGZT R AN BRERE @ B2, RIFAREIRE, 7EX175

See Mark F. Grady, *Discontinuities and Information Burdens: A Review of The Economic Structure of Tort Law by
William M. Landes and Richard A. Posner”, George Washington Law Review, Vol.56, No.3 (Mar., 1987),
pp- 667-678.

@ MR, WEUHEXWMAE K, FEBBIXAEOET, FRATR AN = LB R SR, A, fEh—
Foioe st U], AR 2 SCE BRI R R, SR T 1 U SE A A PR, OF R AR, R
o, BEFET, (URAUH £ R RSN E, R EmERA” WERRMHEET L, BEEGH
WELTNE, BERARILRIRR—5, FRATER R R4 PGB R A AR y BUAS (502,
T R IR T B N o A S AR R Y — A R 40, (AN - BRI X DA SUOCTF “E AR
K FLE AT T RIRZI R, BERER S (] 1.0 C Wids. (2] AR - e, (R, #%
SR, S5ARME, XIWERE, dURURAEHRAL 2018 4RRR, 28 196-206 TT,

@  See John Gardner, “What Is Tort Law for? Part 1: The Place of Corrective Justice” , Law and Philosophy, Vol. 30,
No.1 (Sep., 2010), pp.5-6.

@  See Jules Coleman, “The Normative Basis of Economic Analysis: A Critical Review of Richard Posner’s The Economics
of Justice” , Stanford Law Review, Vol.34, No.5 (May, 1982), p.1116.

@)  See Heidi L. Feldman, “Prudence, Benevolence, and Negligence: Virtue Ethics and Tort Law” , Chicago—Kent Law
Review, Vol.74, No.4 (Jan., 2000), pp.1432-1433.
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Je A Al BGEAT P N, AT AR BB SEAT A H L, SEbr b, FEPEOr A N 19472
I, AT LA S E B AR AR 0 (AMRA AT b i RS ) R EAS AT Y,
IBIRNX LR T2 e fli— D AN ERERIAT R, fo o ARk B4 T O R 70 23 ph — > B A i3k 2
IR BT AR HRIT ik 264758 @ i, —MEMEIS R BT 2 00 1 ok, 4%, il
FRALIRI REFPSCAL | B DL RN B, IR, o SRR — T{EL A5 E A 0 1 P
% (moral fault) , RUETEEAN—IUETE , BUAWLES S BN I —IUA & Z AR 2 A
DXy, fHAR, “WAHRER" TR — 0 0 T AR @ KT R BT AR AR HE Y
Mk PSRRI T Al 1, B — Mok A A AT NTEM R AR e e, HUE
B N S B ARAE A B — D BEIEL

SRS, AE LT AT HE AN RAGE M — & B R RLIE AL, (B2, &
JEBL T He B —EE, DR HESNMRAGE SRR — I E B8 ), fEmlik L, JUH R ARl
SUBERID, M EAIAENS , REXRFTNRIEA S RHE P ARTR T A
B R SO55 B — NGB Iy . ADUEA A H], EFA R 255 B i LA I i P s o —4
CHERN TEFZENER, ATk AR A P 2o i 2 h i —i
SN, XI5 RAE R B IE SCIE D IERAN, A ZE SR 58 38 0C T 22 5 41
Prif B pOARSCITE, RATFHEEGES U0 MEARK, INEX FHRAOE S b 2 3 Y
ZILH) NI,

L BFEEN W FHRALRE

S ATRI, RBGE BT o A o B AE AR A0 R B e . @ e, FERAR MR L
L, TR BOAE TR EREABEANSE R I 2y ml el B2, AR RE 8L i R AU T Mt
KB E T (responsibility) 58451058 M 55 (duty) ZIEIEREFR, HIK, LT
Brif g BIS A T, REGE R RSt S E st S IR F B, AT e ®E &
K, VIts/NASBE 118 3 kA R AGE B Bhr, ANk, it B anfa) g s i 201 B br
H—Fh &1 U RIVEIE SR 2 A B RIE RS AT, BRIEIE SGEE VRN T &35k i LA b
AT T B

—JrE, M CFERT MZHRE, A RRBUISTE & — sk B 55— i, &

@ See Heidi L. Feldman, “Prudence, Benevolence, and Negligence: Virtue Ethics and Tort Law” , Chicago—Kent Law
Review, Vol.74, No.4 (Jan., 2000), p.1432.

@0 See Seana Valentine Shiffrin, “The Moral Neglect of Negligence” , in David Sobel (ed. ), Oxford Studies in Political
Philosophy, Oxford University Press, 2017, p.197.

@  FEEARHAIE, XHERAUE R SR B BRI A T AR B FRATTE AR T SE 3 SR X TE, B

NERE X MR A B T SHIE T R TAE A R 5K, SHIE T SCE IR IR R T AR AR

[, BRI A R AT TC T DA B A ME R A T . (PR 2TS, X242 AR5 E
TEERATEEAETTZE (VEREE) B, TR BRI IE IE XM {E, See Jules Coleman, The Practice of Principle ;
In Defence of a Pragmatist Approach to Legal Theory, Oxford University Press, 2003, p. xix.

2 fERMER AN ey BAKBESEEHESHMEILE TR RE, See Jules Coleman, The Practice of Princi-
ple: In Defence of a Pragmatist Approach to Legal Theory, Oxford University Press, 2003, pp.24-40.
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FEEXFHF-AE (initial equality) FIBEIR @ S5 1E IE SOWA SO F 85 25 305 Pk & 21745
RAS O BFIEIE N B R BT 54 Fig s 2 R XGA T, BB G R AR A F AN &1
Bt AR — BRI, R FISE A B O S R 1Y, A1 2
DS (An55) MNATFAREB AL A A BT DI RE

F3—J7 1, IEIE I RE B AT b A FRAR S PR R R A TR, AR EIBUIA AU 13 R 2R T AL
R GIPE TR ZAR B AR, TERAGESUE N, FRATERT BCE A 5T B RS AR 3 1T
— T L AT 55 R T O AR RS A HA A AR B BB D, T A R A B LA T A 4 A
ZRLET R B AR B AR E B I R R BT 8 5B B i AN AE B SR M AR L
B IEIE AL & S BTN 25 N AE T T B 2 Flny ml ikt B 2 v, il T 308 T S AR 4 — 0
CHET R R MG, WL, RIS R g R, B N TE T X At T A
F,OIBA—I0)E T IS5 P ERAE “TERAC HIERL T, R IEIE SCATOLET B, X ot « g
AT A" (wrongdoing) AUBAIARL & —TRLE PERINT . 248K, X WIF AR E X B 1E IE X
WHIES W HEA R T BN, A MTHE WAFTETE 26

(—) HrEEX “EAr”

ARFERFFIEE X A SEEFLRANAENIE, \EAUN, HriEiE X HE&IE L IE
Ko MZ T AB IEIE AR AL LRNG, FEEFEAET, M RENE ke
FAACESAE AR MG Bt BRI S, A Y 1 45 BILE (R A 1 B Y 1 1) 2k
U582 FEXTRAE Z A BT B AR b, LA W ARIE L T & B e ik B AT R K,
AERA NTER AT EE M, FRTEAYECRILATIE AL AT 1E 1E SCZ T LA e A BRI 7 1 2
filt, REMEAGEEAARR T “FEEXE” RN CBERXRT SO ERTER]
WEAEAT I 532 NEBZ AR, SBE XS IR AE | 4 SG 45 04 FA o S Al ) ELAA
FKik, HTHE WA RAT A EABTENEENE, B, DB IEIE SCHRER B EAGE ST R
PNGORE=YE = T N e b Y 8 68~ o R D VS P |2 F e R M K T S O K T |
1573 Z [AAFAERLVEYE S R AN A R AR ISE R, ANREBR AT e E BN, R
B, PRCRANTEE, BEORGRKHZAOE R MIESL o Bk R 55 TR Fp o H i 8

SR, SUURFRPULSARR], BB Ik, W E - 25 IEIE XS RN AR,
FEUCERE ST I b, bS[0k B CROR B A T A5 FATE: U3 () R S it 0 2 i A
J, W ZAEA I I XS R TR AECR BRSO SRAE A 34— R 2 A

Q9 MR, MARATEE X EYE, SRR 1P SRS B 4%t 1745, AR A E TSR, IR E R
LAERREER] (pre—interaction) , 4ZF ATE By L IGF55,

REARX S THAZE Lz, B “P EHizs” 5 “MEMHER (normative) Fizs”, J5# IFAZREL
FEFZHFEY T FAILES . See Ernest Weinrib, “The Gains and Losses of Corrective Justice”, Duke Law Journal,
Vol. 44, No.2 (Nov., 1994), p.282

See Jules Coleman, “Tort Law and the Demands of Corrective Justice” , Indiana Law Journal, Vol. 44, No.2 ( Win-
ter, 1991), p.349.

See Ernest Weinrib, “Toward a Moral Theory of Negligence Law” , in Micheal D. Bayles (ed. ), Justice, Rights,
and Tort Law, Dordrecht, 1983, p. 139.

See Ernest Weinrib, The Idea of Private Law, Harward University Press, 1995, pp. 146-169.

See Ernest Weinrib, The Idea of Private Law, Harward University Press, 1995, pp. 18-28.

®

@ ® @9
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HRFAIEF (form of relationship) . AL, B+ 2785 55 1 1IE IS & — PR 52 45 1O BE
PEARI S, B 1E IE SCHR I 1) =R 22 6] A 1 SR A8 5 B R A AR S J) (normative
force) , TIAENBUR Z 4B H R Ta)#E  (self-determining agent ) 8 i — 1 A 3k £k (1
Dy B TR S O B2, IR EA RRAS B I OE A R R R R A R B
HkfeshtE (self-determining agency) VAAKIAE i i) NS48 0RIHE, AR 1415 RE
W AMRZ A AL CBEPE  (normative correlativity ) 0 HAKR B2 AL e 40k, 1 B AT AN,
VL - Z2 A 1 D SCI RS R BB T 25 RO BRI AR - AE, T H., XA AR - SRS AL
e WA, BRI R ER S WAME R R O FE T E AR LA -, RS
, BCRDULE R FRAE S LS AR R IE A, A A B2 —F U (normative i-
dea) , EREFEW NAETHCRIAPTIHTHE (imputability) 88

SR, I LA A T 87 S b Wy S - 2w s SRR S W E A, ST B I
IE SR BN SMEZA , TFAE S SE R RRAEROR e A TEIE SCAY A HEA X i fi i
J7 2B AR EAMGIR B AR P FRAOTREE , 8T 15 IE SR FATR (RS PR A, 1 s 1 IE Sk
TERIAL , FHRAGE B I e RS AGE gz b, B2, fEREAAMEEY, W
B 2R IEIE SGE TR, FRATFE 2T LA AR Bl T 1 Tkb

T FEL A A B A Y T 2 AN TA DA BE T Al S L b SRR AT IE AE R IR AR, AR
IEIE N ES, IS B AL BRI S eI AL I RGA G5 v e sy IS R, SR, A SR AR
IS RERE I BGAARIOC R, MRE BT 1 6 REEMRIE AR, R4, BribEiE XEF5E Fak
Bow 2R T AN T HOCEAR B ST HHENE, B TS 78 IEIE XAHMREGESE
Ber Al R . XA “IZAREE RN PG B B TR IR IE SO TE L AR e
PRAIZETR, X5 1 IE S IR 58 S FE R “ A AR PA — AR 3Rz L, i
TETE ST AU I IR AE WL

(—) BrEIEX “SZFi”

FHFXT TR RE, R TRRIFK, Bk e TIREA . BHUREXHIE
IESCZ BB TR BTk, (B2, M2 LUEMeny . g ny oy S B IE 1E 3L, HAk
M, —Hm, PURSIFEFNEXRRE S TG ME S AR S, XHKE  (recovery)
FMIBE (lability) & T AR EEAKYE 8 55 —Jr T, A A =B U S AR
UL, 2T RS IE OGS EGE  REEILAL A RE O TERURRE R, JEEE R
MU E RS 2S5 (conceptual superstructure)  $EHE TG HLHE, Ht, EHT

See Ernest Weinrib, The Idea of Private Law, Harward University Press, 1995, pp. 82-97.

See Ernest Weinrib, Corrective Justice, Harward University Press, 2012, pp.34-35.

See Emest Weinrib, Corrective Justice, Harward University Press, 2012, p. 4.

See Ernest Weinrib, “Corrective Justice in a Nutshell” , The University of Toronto Law Journal, Vol.52, No.4 (Au-
tumn, 2002), pp.353-355.

See Richard W. Wright, “Substantive Corrective Justice, in Symposium, Corrective Justice and Formalism” , lowa
Law Review, Vol.77, No.2 (Dec., 1991), p.683.

See Richard W. Wright, “Substantive Corrective Justice, in Symposium, Corrective Justice and Formalism” , Jowa
Law Review, Vol.77, No.2 (Dec., 1991), p.647.
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9 IEAE U, SR B A4 T AR T 38 MR AR B 54 7 5 AR R ), 4

B, U RDIR A OC THRAGE MO TR Y — TR g, X — RS, AR
BTXBREM RS BN KM, SiREAAR, BRI FHRU ¢ A RT3
7 Bt E R . BT AR B Sy, TR S 5K ER IE E SUAR By — TS B I
U, U A SRR 1 SCUR T L 22 R I ORI R OC R A, B ok, — 7, 3%
BEAEATIAL Y, A RIME T AR, X B T 2T e E Rl 2 un e a it 2
M7 ek, S—J5m, WAETE— DA REEM T E CBOAE CREAITTR, bk,
— N IL[RR I IE SCHE ) A > 2 ROBE T BRSO Y A FRSE L, IE SCERBE AY IE & B — P A
PRXFER AR, R L, MESIER B Z AR SRR R, (XA AR
— i AT A Ty R IR R AR, AR R | SRR AR B

Sl AT, B PR L 2 S R SRR, BN, PG T8
WL AR, T HPILLA A PR E AR, R, s B 2P A ] R AL
T OO R IL IR 5 REPE R A e A5 AR AR, 7 I IE L o — ik AUE
o BURFUN, BFIEIE SOIUE LUERL, WAL AL 25 A AN E O IRAS AT SR AY . KA %
B, FEMFEROA R A NERE A IR AR @ R, SRR E 2] T 1
— IR K TRAGE E BRI A — T8 oK AXS ST, BARASUR MLsRE TR 7 1 1 5 i IE
SCHTR IR A EEAER, (FUR, BURrd iRy e — R 28 A A EUE e f
BT RS ERTE . RESRBURFON W B 2 PERY R IEIE SO — RN, R4, Sl 3
ZONHAE ARG b oK EXELE AR X PR Ry SR AR B FE e
TEAE D 0 5 L I SO R Y XS Y TE P45 RV PR AR T Ah RS B B < —oe7,
TP R 14 ST S T S A, R X8 T TE SCE R R A AR AT R B A S Y O R
N, BRI, ARAE B IEREEER I SIICERE TR AR B A — AR IR E T AL
. AT RALRIRER], o —Fh &L R A AR5 00 H 90 WAR R R AR I
WA F, MAFF it Ui B X LR, 5 H WM SRR EfE— B 21
A3, BEFATSIE AR ISR TE T, IR RERE], REGAT A HEa 1 —Jotig ik
FFASBERT 25K R A (A A HE R R W 5 10— @

@D See Richard W. Wright, “Substantive Corrective Justice, in Symposium, Corrective Justice and Formalism” , lowa
Law Review, Vol.77, No.2 (Dec., 1991), pp.627-631.

4 JESCERIFXFURER) “IREIR” MHEMIT,

See Richard W. Wright, “Substantive Corrective Justice, in Symposium, Corrective Justice and Formalism” , lowa
Law Review, Vol. 77, No.2 (Dec., 1991), pp.701-702.

W ZU (6] MAE - B (AR EXSREGE), & O[58] ML - WOCES: (REGEEAEERM) , ke
WA, AERURA AL 2016 4FRR, 4 188 B,

@ See Richard W. Wright, “Substantive Corrective Justice, in Symposium, Corrective Justice and Formalism” , lowa
Law Review, Vol.77, No.2 (Dec., 1991), p.702.

4 ZW [5t] MAE - Bk (AR EXSREGE), 8 [38]) B4 - BOCES . (REGEEAERM) , Kae
HEAFRE, LA R 2016 4ERT, AR 163, 164 UL,

@ SO FEME G — PR IS R, R 1) 1 2835 1 22 T MR G
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S, URE RO IR IE OE OB I8, ETRE T RRAE A 4o XA RN (983X — LY
fii, SR, W EZEEYET CAKEEE” (human flourishing) 4 3% —F[m] 35 14 VL& 55
(rE S QIN DO R B N R Nt el 21 7 7 N = B S S U N 111372 O B N e A

(=) BIEIEEX “iRER”

“RANEE” BRI, XRAE IY 76 23 5 B[R] I [r] 308 77 T 0] g e A0 XU 70 e e
WOF, IRGWAZMRA, U IE RS BUeEL A A AT FHE, mRFR
SRRA R RZ AP RN RZNRA . BRTER B, MBS = P48
IE T 28, (HS G TR IR IE SO F kA BT B R IR S1e 0% . BHR 8RB %5
IEIEGER “IBA" FHEASEE A AR IR, MR “WHkkardl” 13, %%
HIEHRZFEPIL, R, 75 “ KRR WHENPRERT, M2 ml 7 «%
Famd”, HAHKE LA IR LS AL,

HE, TR FEW BRI AME , BUREI, A YR S R AR IEIE
M FEE O FSE, MbRIE 35K, RN I S A e, S, “TH
BR” B, ZHEANREZIAYRE, MEA MR 3aMEaR, B2, Z2H NN
RITHHEMBEFE IR, TEMER, RECETHAEENLS Y, A0 R 3t
MAEARNE TR, BT %, FUREFEMUG IR T “HERaa” Wik, K
M, ARAHEER AR T 8 Z A NBATI A SCS I RIE , W) “JHER” SRR B A
LT HTie A T R AU A2% e PR B 2 ) 2 A SRR IR IO — 5 Se ik . A 2GRz AR
HFE2 N — A SAGIENAT . MR AR A R UL, “THBR Al OH 1R R 5 80E A
PP Z R REEPEIR 2 o AR A, Pl T I BRAS 2400 25 2 X — Ak 23 B B B S I K
I, B IE O AR SRR e 917 A B G0 X4 2 (AR sl i T — A N7 Y
it

Hk, 5 “WHbrapd” M, “XRRW@E" FEWRFIEN LS, “XRRGE" D —fi
R IEIE AR SRR B S THBR A SR BN A, B e 2 I MRER” AT A
B B, BURSFE—LIN, LR R B AMEN AR IEIE SCRYTEREIN . i T8 IEIE X
SRS B IE SRR PR, BV B A B AR A 2 1 3 0 55 [ T 43 T 1E SCEESR 1 4y
W, WARERE P I A R R BR80T AR AL T 2k AN 22 1) Y IX
G, BRIEIE ST Y SR A A (original entitlement ) A TE 24 P AN LA B E AT .S 5

a9 [3%] A - QR EXSRAGE), 8 (€] Wk - BOCES . (RAGEMIE ), k%
B, dbmURAE AL 2016 4FRR, 55 173 DL,

@ Lesley Brown, “Introduction”, in Aristotle, The Nicomachean Ethics, translated by David Ross, Oxford University
Press, 2009, p. xx.

G0 See Jules Coleman, “Tort Law and the Demands of Corrective Justice” , Indiana Law Journal, Vol. 44, No.2 (Spri

ng, 1992), p.365. BHURERLIEZ TMEXT “WHBRATE" WAL, JFERIMNEETRFET “HERmE

See Stephen R. Perry, “Comment on Coleman; Corrective Justice” , Indiana Law Journal, Vol. 87, No.4 (Spring,

1992).

See Jules Coleman, Risks and Wrongs, Cambridge University Press, 1992, p.309.

CORFRME” WZOILE SIREAAN BB BRI,

See Dennis Klimchuk, “On the Autonomy of Corrective Justice” , Oxford Journal of Legal Studies, Vol.23, No. 1

(Spring, 2003), p.55.
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B2, BFIEIE CEORBCE AR E 52 H N0 F HEAT B IE, W 2% 000 B T 22 55 1k A0 A
BT “WHBRAmE”, SRR EME TR AR MR Z RIS AE, A S B —1
SR AR A Bk A AL i AME

TEML “ R A A" M “JHER AT 45 A RALBOEERL -, BURSME T “IREME”,
—J7TH, R A BRI A B, U B BAREEBR IER R (mode of rectifica-
tion) . WHLEYL, “IHBRATE" A BAT B e B AR LR Ry Bk, T G R
B X7 MR R LR, S —TJ5 i, SRR SR T B IEIE AW A Sk
(wrong losses) HISLIANBEMAL, BFIEIE IR M BYADUE “F5RIT N, R AE A
T SO FEERAT R SRR AR S 55 B — R A SR, EA N A8 0 PR A RN S, A5
RAE “IRAHE” HHRAEEREREE L, BRI, B2, AT,
Rk — AT, BT R T AR RS S 55 04 N A AR

IRT, BARBHR ST R 5 SRR and” & A REIR KA, B2, “R’RE
" A E AU PR A RA ERYIES . CTHBRA D IS ARBEFERLIEVERE X B
SRR WA, fm S 2, RE SRR BT AR IE IE S R
&, (HERSEFURETE “HBRT SURAEERN b, E— 2D ITER T R IA Xr e
POIFAFAERIE R FR, F— Al B AR RO IEAE CE SRR, X5 — D AEET
FOEOR L A R B3 B 03 5 19 0 e IE SCBEAR I AN [R] B9 IE SCfT 1), it i, “TRA IR
BARSCHL T RIE LRVE S, A2 T PR AR M PR B 2E S I BR AR S b
e BCIE SOBAE TR —fr, T SC R A" AR IE IE SO B RAL P A BEAR SC R ML, A
i, IEAIBEIE JE TR AIREE , R — MR C AR R SR oA I 2 A B B AR A
AOMES P J B0 KORIRE,® SR, BHURSR “IHERAED e U2 XK A, i
EFAMAAR B I AT G5 | TUESFRNEIEN S, 57 SHERE “RRamd” PR EA
R, 52, 7ERFIEIE CBRERFIER N A LLET, SR AIARMETC AN BGE , “ THBR A" AL
ARARPEEEAR R RIME S, Rk A AMEFIRE IE Z 18]t B T ML T 4ER

Zib, NEREMRZER L, ERAEMEE L, BriEiE SCHRRE AR A 2 e i it 5 A fip
BEARPT AR, SR, NSRRI AT TBag”, RN e, 9 R
VOB SIS PO IEIE SCE AT S Bl g AR 7, Ml s 1 0 1 0 SC A BRI SE BTN AR
FUREM “RAE” WEHFIEE O 7 Be ik AR ML S, R REAE KT IE 1E SCAY LAl - 1
ASBTRIRLEIEZE R, L, DL B A AR I E SO —Ff N A BERCRAAR AL RO U], A h
s LR B A R S Z SEAT AN FE, B IEIE SCA B R DU AR B SR BE R a3

& ARG, RN S RIPLCATI R B, NN B 1 2 b SR g 2K B, A TAT A
W, CBAE AR I AT SR B 2, X A JE R E  T WU, (2, IR O
FRAT A3 A T (P PR A e BRI T A0k, WU, AN AT S 3 A R A B T R T R B4R A
7o MR, CAEN THREIERIT N, MRS AR F LRt AR ATFERR IER) 55

G5 See Diego M. Papayannis, “Corrective Justice, Well-Being, and Responsibility” , Diritto e Questioni Pubbliche
Vol. 12, No.3 (Dec., 2012), pp.47-48.
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= BAGEY A FIAIR . A 8] R B A 4T B OE L

TR ' % VTS D 00 1 1 7 il e s T N S B LU B B
FIE SGEME R Z AT WA AN, A SCA, ARERL A D9 B IEIE LB B A8 SN
75,50 WK, AN B IE AR SCRT O RA 2 S SR — S PE RO AN (EL v, (ELZ, DA
B TC AR E AR AT LD — S BAR R 2y RN BSR4 51 . — O =, 7eRlbrke 2
PR B TR IEIE S, FRATTR 20k A AW e (AR By, T2 5 By SR 1R I I
ZRIEN iR BRI S SR P A U, AR, FEE O (EAI T b, 2R ST 2 LA
BAT S B TR A HAMAT A B 2 00 Fif - e Rl BUOUARIFER R, &
T HIE AN LSS 4 A0 1) T-Be 7 68 A Ui o8 BB 0y SRR SR A AT BR AT 3 . 1 B
FAHR B RELR Q9 (B, #ERAEM IR IELE L2 N BIFIWTR A6, ey
o R 0] NS HE Y S R B, € AN Sk b 2 B Xof AN T 24 1) & AP AN (B HEA T LN
ek, XA BN B85 IE I R B R T Loa Ry, (EE, BARBIAN S, BRI LE SO
IR, RAGE FVE LB SRR Z AR b~ 2 TR CHE B BAR AL RS IR 3Rl AR AL 23
FRDRAIZ 5O IR AR, FATTRER IE 1 SR A 32 5 A — T BE PR SO (institu-
tional justice) %) 54 HITEFIWAHOCHY Rl EFEME @ DI E RAGE RIS PR SR, RIBY IEIE
SCISETRINES

W IEIE LN A Z B8 5 S BRE E A R DI, RAEFEE I, BRIEIE S
gia HARNSE, B s PR R EE, — D AT AR RS Y S, Ik G IR Le
RIS R E - - - Al X B SR 8 A 25 SRR S R R S R AT AL O By F 2, IE SOt
(disposition) Bz & T HAISHIZSEE @ TERMRADZ P, RAC 2y 1952 2 MERIA AT 510
Aol AR AR £ B UL U s i U oA 6 5 i QAT SE AL (instantiate ) 7 IE IE S, BRI 5 J

80 XFHFIEIE XA UL A IR AL TRAN R, S I0AR/ME . (“AFTHME” BE A —U it sz
BOEAE R, (BURHERE) 2017 455 12 W, 200k, FiEEXIRARREMAE (BRGIEE) XTAF
THUERME , (B2, TR VPIHUERE R WIS, ML R AL X — FLARHE T i S Al e
L, AFTHEA R LLE A IE 1E SV R AGE R 5 FE i i 67

See John Waide, “Virtues and Principles: Philosophy and Phenomenological Research” , International Phenomenologi-
cal Society, Vol.48, No.3 (Mar., 1988), p.463.

[£] Feif - . (RWAERBGE TR E ALY, 3 (6] 8 - KO FE g (EPakriit
i), TR, JLRURE AR 2016 4ERT, 55 126 5L,

Z0L (3] BRhL - WIER: (I IESCSRMH, Sk M Re) , ATAFERE, AR R RRE 2009 4F
Jiz, &5 173 BL,

See Richard Kraut, Aristotle on the Human Good, Princeton University Press, 1991, p.333.

See Jonathan Dancy, Ethics Without Principles, Oxford University Press, 2004, pp.78-85.

X2 TR, MR REOE G B 2 1Y I ) 5 FE 0 1Y) ) 52 1) R IE IE SCIY IR 24 & . See Mark
C. Modak—Truran, “Corrective Justice and the Revival of Judicial Virtue”, Yale Journal of Law & the Humanities,
Vol. 12, No.2 (Autumn., 2013).

(6] FEMHN - RAETE . (FARRMEERT. W™ B SRIFURSHR]), REFE, BT 2007 40,
5 318 UL,

See Anton—Hermann Chroust and David L. Osborn, “Aristotle’s Conception of Justice”, Notre Dame Law Review, Vol. 17,

No.2 (Jan., 1942), p.134.
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PIRGE A a5 203E H, i SE AR R S BEAH G196 — A~ B SR B 3 OH A HUR T
('sensitive to) TR 8L 5 A0 O i) S 512 (ﬁ%%iﬁﬁﬁ]%ﬁﬁ%@i%ﬁﬁ@), R EARH
SERE T HARZ AR, Sy 52 90 LATEME B0y BERl T 1EOE SCHE . R PR, 5
—, (S EIACE S EREME R g M, FRATTRE SRR T 1E 1E S A 25 ] 52 81
TEETEMEZ A SC R, B, X IEIE SN A RYRA E B AR C T RIFAE TR R H A8
SE, Ho, SeRE B CHAERL,

(—) SEREESEMENG

IACRAGEBIE 20 TR IEIE SCH B SN A RYEIR , IR T, e BARIR
W, ARSIV 22 A S S kP B B Wi kb, Ho2, XF &8
[T 27 A 1 58 B 8 B AN TT X X S S S AR AR . iR AR IS 57 1E 1E AL 20
— PR RN A AR, 7RSS R I IE SCRUR AR B 343 I IE SCWLE IR A
AR A 2 el A T IR IE U 2 R 3k, VRO — TR M A 5 1EAE SO HE I A7 AR
1), TERMRIGEIMERA, &5 H M R R R S AT 4, B, A5
Bt Ry AT BRI TE A SRR Ry — SR FRATTS S R 1 I S At i B w) R
[EESE

VRIS G I — A T A BUE PV R e — PR an R, 1% R S TR AR 22 TSSO
58, T HAE— AR, AT — WU B AR T T AT, 3 A B A 1ROk 3
PEO G - RRFN, IR b, —Fh AT MU A A G — 1 2 ek o 2 U R
71, XApGE—VEIR AN SRR OC R . NIUEEME RS R M Bk UG, Ul — D A HA — T
Tk, BUEE A AR, SRS E X ESAT I AT ), @ T <R
i — A ATEIERRART R, DLER A 720, AR ES 3 H, XHES M AMOER 3" 8 2
FATREFENRA “HTA” W, FEAR Ry H 28 R OCT 5 AT 3, M2 iie R
PRBNEA G TGANE S S Dy, — DT AT R SRS S ZE DOk, R —
A CHBATFAWNAT R B R IR A X 5T AN R R AU AWy W,
—TEPEERAL S PN E ), B AARGENET 5 CSIERE AT O BUMPLSI A RN E, AR
iV ELERTSIE, FRATAR /e RN T7E R iy A ey, BAR [ M i 50
Fr, TERAG XS B A HAE , O T B R R Z MR A E R . e, — D EA B
TV YIRS OO IR N A fim 5 B A2 Y F 22 S, (R, JHC[R] At 03 £ BB 75
FHENIESEMNE (WA s, R AGE) B, SERAMIYE, IR Y X e {2 6]

65 See Roger Crisp, “Particularizing Particularism” , in Brad Hooker and Margaret Olivia Little (eds. ), Moral Particu-
larism, Oxford University Press, 2000, p. 29.

00 AT R R RTINS ek, RIVEEAE IR SC L, A A — U A A B 4 A
T—TEMER FIRARFFE RN EMESR:, —FEAPIREEARE L 1Y (qualified) MG —PER £k
T EA EE MR RS,

6 ZW [ €] LN - REE (IR SRESME) , AR, hEANRKF I 2019 4R, 55 37-46 T,

69 See Susan Wolf, “Moral Psychology and the Unity of the Virtues” , Ratio, Vol.20, No.1 (Jun., 2007), p. 150.

69 See Susan Wolf, “Moral Psychology and the Unity of the Virtues” , Ratio, Vol.20, No.1 (Jun., 2007), p.152.

@ ZU [ ] #hik - FUMEEETR . QURMME S RATITERARIE), FHAERE, PEAR K2 W Rt 2019

ENR, 45 147-152 BT,
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mﬂ{-

HARFAEIE T ERALRT, SR EA N B, SCRE AR M AR ny S, JETEAE M N AT
SR IR R BAR, TS B ST AT 3h BARLME 0 0r NSk 28 Han, PR AR A
B2 R R E <R m”, UL EY (ulimates) N8G5, FEARKEZ
) BEAT LU RN A T Ry E B X AR I B R S R o — SR B M iz T, @ TR 52 R
BARMOCT < zRmg” o mRIE", 9 KO BAR R e @

TEAR NI, PRI IR OR 2 PR IR A AR A IS A RIsE e, (ER, mI DL SE B 2R 1Y A
JE FETE X —NEVE R H W BRI 5, A SO RNEIR &0 X Byikhr s i X — B 58
REMERREEIER . MFEHAFRPTR, ZEEBIET—MEEMRESR, HIXMEEE
R, ERER CBORTEETE” YUONERIER RN — M REZER, T IR AR A eI i 4
PERRAEE 2, Iead, TEIRGE BRSO =UE B R, RAEMIRE R AR
A A" A EPT RS, HUER, ERG P FR AP IR 5 OCIE R
JP7 SRR RE R A T B BOA SR, EATRAHS B TER DG AE 50 rp iy -4
AR @ ARSCBERL “ROR)” Stk kR A Z AR R, @ ANKE
BEATETACK], WAMETACR,© (H2, AZEEHAENTET R RIAT, SRR A W]y 56
TEAT R BYAMESIE . R 248 A, STEIRG MR, A SCHEE SR SE B 2R~ Al
RIS R DL I ) 6 PR PR RS o A A R R B (o, (B2, RIBERITR
SR I PR Z ARAE N RE ) L JRIR @ AHF, B 5 B0 SE i i B AR A T A A S B
SRS, REXOMOER AR AR 18 2 LR B AT LATE i 552 BB B B 4T I A R AR 2 — 20 2D i
M, TEXNEX E, BARRARMEINERIERASEER AR ISR A, e S8 B A
IS5 07 ) o WANFLAS IR AT &, — D A IBSRARAIE R, SR BT BOE B A A

[4

@

BT 2 S AEAR 22 0 ThI Rk 10 B Z2 PR TE PRI 5 S R B DGR Y BRAE , H SR S BCE B  TIE REEE
POSCHEPEAE T, SRR ER, B SCRR R, G A AR R H A AN B S H A R B (ANIE X Y
M, BEL) RKIEFIIEMEAEM: " Richard Regan, “Introduction”, in Thomas Aquinas, Treatise on Law, translated
by Richard Regan, Hackett Publishing Company, 2000, p. xviii.

S0 (WA ] R0, (e DTERe), B, #55ERARIR 2009 4R, A 193 1T,

See Ronald Dworkin, Law’s Empire, Belknap Press of Harvard University Press, 1986, pp.404-410.

ZUNETR: (FRERRNZ IS EG— SRS HREHERR IR , (FR%EF) 2002 4£55 11,
Fol b, ERER R ISP SEIEREN, IR SR BRI i 0 2 R s T
AR, XA IR G 20 i B G 1 T S BUR 2 A5 1T DA B — VD A HE S A W ke o, DA 20 B
[ B BRI EIESF WSS B D IR, AR, 255 R T 2 1 NS I
FATESRABEZAA ANBCH], AHIFAEAFE S —Fh g S HA A TG By, RH B AN i — A
TRy, EIRAREINT, ZUW (K] BA%E - W6 (BABCIAEZAN), NGB, 273, w5
4R 2020 4Ffl, 5 153-180 1L,

@ EREXAEX L, ETDEARIER RS b, W R E EARBA SN A Cm AR
R, AfEEERE R R B, B < MO R EA R (character) BYSEY), “HE” AUAUZ
—MHNAR e —Fh B AACRHE R R & . AR R — . O — A, XS
B B EPIE” IR B S TR RGN <R, X R W R AR, X — R
SCEHEBE AT B R RAGE BRI AT N A . IR TR, B R 8l T — 3 PR Ay A
BEIR Ay Ak RPN 0 s 1 B RS L, SR b, (BEIR G I AL S A I A A )
ChEEE R 2018 4E55 6 ], “ BB XIBHM AR IE S MR, S WH LTI AR ar il 4 56
TR A M T A BIEBE (2017) % 01 RZ¢ 14848 S 15,
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FIF BN IR A B e [RIBE, 7ERIVR SR, 1E A FAEEN PO E O —E
TE U IE SR, s TR ST Z 0 (conscientiousness ) ,@ 2 ¥ 1 A4 ) T 52 F1
E SCHYAHIC Rl 7

(=) BrIEIE SR E S RN A Z i 4t

HG AT I, AR — T a] A A5 IE IE AN RIS AR, BIRACIE V4 | AlE,
DAKCH — e 25 A AN FNE A EEME O [FE, ERSEZUAEE N IR, BTl
B IEIE S S 2R AT ), T S0 B AR R B X 2 AR ) H YA AR PE (what s to-
ward the end) .80 gl RV, AJSHERIIC A EURMT IE IE SGX I AL R b R,
IEIE LN AR R, FRATICT S BIE SGE SR A T N A B Rh , Fr 2l B
BELBEAENEESSEA RSB, B R AR EE, DR IE IE 5L
RN O, TR A, MR EMEES M — I H SR < A8 ARGl LI
RNTETFRAER, B, FRATARCKE AE TRk rY 2 R B N AEMEA T A R AME R ME . JERIA
SRR T R, ORI A A A RS (R 1Y 2 LSRR A il s M R Y
“RIFFAE" (good state of affairs) .8 TFUNFLAK PRI AT IEAE th (TRME, AR — D A=
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R Z 2238 Z T LA BT IEIE L H B E SN A IS5, RALET, MI120 1

See Lawrence B. Solum, “Virtue Jurisprudence; A Virtue—Centred Theory of Judging”, Metaphilosophy, Vol. 34,
Nos. 1/2 (Jan., 2003), pp. 194-196.

Z0L [ 3R] kol - FUREEREI L. GURMMESRITIITERAR) , JreEsE, hEARIA e 2019
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See Wolfgang Leyden, Aristotle on Equality and Justice: His Political Argument, Palgrave Macmillan, 1985, pp.1-
6.

See David Wiggins, “Deliberation and Practical Reason” , in Elijah Millgram (ed. ), Varieties of Practical Reasoning,
The MIT Press, 2001, p.280.

See Mark C. Modak-Truran, “Corrective Justice and the Revival of Judicial Virtue” , Yale Journal of Law & the Hu-
manities, Vol. 12, No.2 (Jul., 2013), p.252.

See Philippa Foot, Moral Dilemmas: And Other Topics in Moral Philosophy, Clarendon Press, 2003, pp.67-75.

See Linda Zagzebski, Virtues of the Mind: An Inquiry into the Nature of Virtue and the Ethical Foundations, Cambridge
University Press, 1996, pp. 89-96.

See Lawrence B. Solum, “Virtue Jurisprudence; A Virtue—Centred Theory of Judging”, Metaphilosophy, Vol. 34,
Nos. 1/2 (Jan. , 2003), pp.200-201.
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{ER, TEERBEIAT AR IE ORISR, IR E AR EOR B A I 10w i 56 7 88

N BAR UL SR SRR ACEAN ZE P AL, & 22 U BRSO ey A FR 2 I VRIEUR -
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—RURPR RIS BT IRRE, FSRX IR IS E 5 A AR RS W fEIR R, BE
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PEAT N B BRI ] ;. 25, FRIHSI 2 EH AATAE TR 2 A 1B RO Y A Rl 9 By SC
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See Mark C. Modak-Truran, “Corrective Justice and the Revival of Judicial Virtue”, Yale Journal of Law & the Hu-
manities, Vol. 12, No.2 (Jul., 2013), pp.285-287.

See Mark C. Modak-Truran, “Corrective Justice and the Revival of Judicial Virtue” , Yale Journal of Law & the Hu-
manities, Vol. 12, No.2 (Jul., 2013), pp.270-276.

See Spur Industries ». Del E. Webb Development, 494 P.2d 700 ( Ariz. 1972).

PEANZETE S5HKHr, See Paul N. Cox, “Plaintiff Required to Indemnify Defendant for Losses Resulting from Per-
manent Injunction in a Nuisance Case: Spur Industries Inc. v. Del E. Webb Development Co. ”, Utah Law Review,
Vol. 55, No.1 (Spring, 1973), pp.57-74.
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F5 RO T 14 L AR AL AT 55 . AT SCHR BN B A BE MR SE R B
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See Mark C. Modak—Truran, “Corrective Justice and the Revival of Judicial Virtue” , Yale Journal of Law & the Hu-
manities, Vol. 12, No.2 (Jul., 2013), p.292.

See Steven Burton, “Law as Practical Reason”, Southern California Law Review, Vol.62, No.4 (Mar., 1989),
pp- 789-793.
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T, WAAESHAIEAERT (weigh against) EZEHUH (cancel out) AT HENE:,

See Joseph Raz, The Morality of Freedom, Oxford University Press, 1998, pp. 180—-183.

See Joseph Raz, The Morality of Freedom, Oxford University Press, 1998, pp.170-171.

See Ruth Chang, “Introduction”, in Ruth Chang (ed. ), Incommensurability, Incomparability, and Practical Rea-
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son, Harvard University Press, 1997, pp.1-4.
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BTN ARAE S R gR 1EA, AT ZE AR RORRIR 53, PO RURRIR 35 O R R 52
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PEFF AR JZ I ATS BB SR, TEEUA T B8 IE IE SO AT DL SEBRAT BR A Tl
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Wells, “Tort Law as Corrective Justice; A Pragmatic Justification for Jury Adjudication” , University of Michigan Law
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Abstract; In the studies of the philosophical foundations of tort law, economic analysis and cor-
rective justice are two most important paths of interpretation, and the approach of economic analysis
has received considerable support. However, the approach of economic analysis still suffers from some
theoretical blind spots and shortcomings. In contrast, corrective justice is an alternative that can com-
pensate for the theoretical omissions of economic analysis. However, there is also a tendency for the
mainstream doctrine of corrective justice in tort law to formalize corrective justice, especially as a de-
rivative of deontology, thus neglecting the normative content of the concept of corrective justice itself.
Seeking insight from the perspective of virtue theory may be the way out for exploring the substance of
corrective justice in the field of tort theory.

Key Words: Corrective Justice; Philosophical Foundations of Tort law; Virtue; Human Goods
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