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Subject ;: Research on Compensation for Mental Damage in Medical

Author & unit; CHEN Sijing( School of Law, Nankai University, Tianjin 300350, China)

Abstract ; The “severity” of mental damage compensation in medical liability is defined, and neither the law nor judicial interpre-
tation has made a clear definition. Judicial practice is inconsistent, and it has changed from subordination to independence. Both
objective determination and subjective experience are equally important. fairness. The " Civil Code" expands the basis of the right
to claim compensation for mental damage to contract liability. Medical service contract disputes can claim mental damage compen-
sation based on contract litigation; and medical damage disputes can be based on tort litigation. The solidification selection and
processing path of the cause of disputes. Whether the compensation for medical mental damage is subject to the proportional com-
pensation rule for causation, there are different judgments in judicial practice. Negative judgments mainly involve loss of survival
opportunities, medical ethics responsibility, and special cases. It is unreasonable to fully implement the proportional compensa-
tion rule for causation. Different choices need to be made based on legal policies, value judgments and functional positioning; the
reasons for setting the upper limit of liability for mental damage are legal policies, the public and public nature of medical provid-
ers, the prevention or reduction of defensive medical care, and the functional positioning of comfort and compensation.

Key words: medical negligence; mental damage; causality; appropriate restriction
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