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On the Interpretation of Damages Caused by Infringement of Enterprise Data Ownership
Pan Chongyang

Abstract: Regardless of whether or not the Anti-Unfair Competition Law applies, the basis for a
data owner's claim for damages lies in Article 1165, Paragraph 1, of the Civil Code. For behaviors
regulated by the Anti-Unfair Competition Law, the special rules for determining the amount of
damages in Article 17 of the Anti-Unfair Competition Law may apply. For behaviors not adjusted
by the Anti-Unfair Competition Law, the gain-based damage can be adjusted by an overall analogy,
and the data owner can choose to claim either the actual loss or the gain-based damage. In addition
to statutory compensation, the data owner who claims damages needs to prove the damage and the
amount of damage, but the standard of proof can be appropriately lowered for the determination of
the amount of damage.

Keywords: data ownership; damages; anti-unfair competition law; overall analogy
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